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August 25.1993 

Honorable Libby Linebarger 
Chair 
Public Education Committee 
Texas House of Reprexntatives 
P.O. Box 2910 
Austin, Texas 78768-2910 

Dear Bepresentative Linebarger: 

Letter Opinion No. 93-70 

Re: Applicabiity of doctrines of dual office 
holdii and incompatiiity of office to 
members of the board of diiors of the 
Edwards Aquifer Authority (RQ-581) 

You have asked about the doctrines of dual office holding and incompatibility of 
office as they apply to persons appointed to the board of directors of the newly mandated 
Edwards Aquifer Authority (the “EAA”). In particular, you are concerned that one or 
both of these doctrines wig preclude certain individuals from appointment to the EAA’s 
board of directors. 

With the passage of S.B. 1477 in 1993, the legislature created the EM under 
article XVI, section 59 of the Texas Constitution and abolished the Edwards Underground 
Water District (the “EUWD”). See Acts 1993, 73d Leg., ch. 626, $5 1.02, 1.41(a). The 
provisions creating the EAA and abolishing the EUWD are &bctive September 1, 1993. 
See id. 5 4.02. The EAA, a conservation and recBnuuion district, encompasses all or part 
of Atascosa, Bexar, Caldwell, Comal. Guadalupe, Hays, Medina, and Uvalde counties. 
See id. 55 1.02,l .W. The area within the EAA thus includes all of the area that has been 
in the EUWD. which currently encompasses all or part of Bexar, Comal, and Hays 
counties, as well as some additional territory not anrentiy under the jurisdiction of the 
EUWD. C~~JXVC id. 5 LO4(b)tithActs 1987, tOthLcg., ch. 333.5 1, at 174748. 

A board of nine directors is to govern the EM See id. 5 1.09(a). The members 
of the board are to be appointed as follows: 

(1) a member appointed by the South Central Texas Water 
Advisory Committee created by [section 1 .lO] of this Act; 

(2) three residents of Bexar County, with two residents 
appointed by the goveming body of the oity Of San Antonio and one 
resident appointed by the Commissioners Court of Bexar County to 
represent cities and communities in the county other than the city of 
San Antonio; 
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(3) one wident of Comal County or the city ofNew Braunfels 
appoinled by the Commissioner8 Cowl 0fComal Count, 

(4) one resident of Hays County appohwd by the gowning 
bodyofthecityofSanMarcos; 

(5) one rwid8nt of Medii County app&t+yby~veming 
body ofrhe Medina underground water conwnao ; 

(6) oneresidentofLhakleCountyappo&dbythegov&ng 
body of the Uvalde Undwground Water Coawrvadon Disuic& and 

Qowper8onappoint8dinror8tionwhot6omAt~8~0g 
Medii or UvaIde wuaties, wkh that person appointed by the 
govrmine body of the Evergreen Underground Water District, by the 
Medii Underground Water Conservation District, or by the Uvalde 
County Underground Water Consewation Distrkt, with the person 
appointed by the Ewgreen Underground Water District wrving the 
&St tcnq fouow8d by a per&m appint8d by the r&din8 
Underground Water ConswaGon Dim&t to aerw the second term, 
followed by a person appointed by the Uvalde county Uada8round 
Water Conmvation District to e8rve the third tenq and rotubg in 
tbt order of appoinmmt for subsequent tams. 

Id. 5 1.09(b). 

Section 1.11 provides the board and the EM whb general powers and duties, 
which include: zulwnsking; regulating permits for the withdm4 of water ftom the 
Edwuds AquiCq ebing abandoned, wasteful, or dangerous we& er&cing chapter 32 
of the Warm Code (relating to the mgulatioa of water we8 drillers); and a&&g and 
kcepingMtawtlldrillar’loOsioaccordsna~chrpta32of~WuaCode. 
Section l.l5(a)r~~~eEAAto~wilMnwJImdwahdnwrlpointr~mthe 
quifer. Accordingly,theEAAis~toiuuer8gular,t8sr48ndanergency 
permits to persons weking to w&draw warm ftom rhe quiik.1 Id. ) 1.15(c). The BAA 
rmywkvyapmpcrtytsx(ld.~l.2B(a)),buthmry~cue”~abondsto~the 
purchanofMorthepnchuqcollsmn&&or~offrdfitisrorquipmant” 
(id.)1.28@)). ThewA~wS~e~~f)omfrerkwin~U~~mwcnof 
thequiferanddownstram wata sighta holders. See Id. $1.29. 
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We~~ulrcdatbedoctrhKsof~officehddrngmdiDcomprtibilityof 
offia~~aptOblcmforrmmrbaoftheEMbo~of~onwhoirrl~‘~the 
governing board of another gwanmenul entity. We conclude that boldin an office in 
dditiartowmbmhipwtbeEMboard~notimpli~ethcoonniMionrl 
prohllionagalnstduaiofficeholding. Ontheotberh&,withrq&totbadocu&of 
inoomprtibilityOf~W,rn~ulotprovidtldcfinitcMIwa~wernnabrfbm#d 
8pddly~hUth~othagovaum~ontityh. Wecan,bowevm,providewme 
@~enl gtdddiws rrsuding iaeanpatlbility that may be help&l. 

ArddeXVI,lcctioa10~tbtT~Constitutionprovidertht.withvrriour 
~~o~“[n]o~rhrllboldor~~Krttheumcdme,morrthuronedvnoftia 
of anohunent.” Section 40 applies only to persons who profit monetarily 8otn their 
oflice. 2 D. BRADEN, llIE CoM’n’nrn ON OF THE SlAlE OFTEXAS AN ANNOTATED 
AND c!omARAm ANuY8l8 777 (1977) (citing In&v. S&m, 177 s.w.zd 970 (1944)) 
(citation omitted); see a&o Attorney General opinion l&V450 (ddking %mobunent”). 
Undervdionl.09(f)ofthtkwasatingtheEAA,mEMbwdnremkrnceiverno 
txnnpadon for who on the board, although the member is entitled to rdmbunemcnt 
f6ractuduld newswry oxpenws that the member lacun in the pafonnsnce of his or her 
duties. CoMcqucntly we conclude that-a member of the EM board wnuld not violate 
the constinnio~I prohibltlon against dull offme holding lf the member holds. in addition 
to the position on the EM baud, a “dvil office of mnolument.” Btn sire Attorney 
Oend Opiion I’M-1266 (1999) at 3 (and au&or&s cited tbercin) (indicating that 
I . ~ia~~ofraurlnpmKsconninnescompenrationtorplrpowsof 
article XVI, section 40 of Texas Constitution). 

The conunoAw doctrine of incompatibility, hownver, nuy prohiit a member of 
the governing board of another govmnmantal body from serving as a tnunber of the EAA. 
The common-law doctrine of insompatiii has multiple facets. Pii the common-law 
doctrine of incompatiiii disqualitics all 05~ who have the lppointing power from 
appointingthemsdvestoadi6hntposition. Ehhgerv. Ckuk,8 S.W.2d 666,673-74 
(Rx. 1928X St. LmisSou~sfemJly. Co.qfTmzs v.hiq~esIrdrp.Sch.Dist,.,30 
SW.26 703,706 (Tex. Cii. App-Texarka~ 1930, no writ); Attorney General opinions 
II&934 (1988) at 3; C-452 (1965) at 3; 0410 (1939) at 5-9. As tbs Texas Supreme 
coun has statedz 

Itlsbecmrsaoftheubviousincompatlbili&nfbaingbothamanbu 
ofa body maldng the appointment and an appointee of that body that 
thecourtsh8vewithgreu unanimity throughout the country declartd 
that905cemwhohavetheappohtingpoweruediqunWdfor 
8ppohtmnt to the offices to which they may appoint. 

Ehlinger, 8 S.W.2d at 674. Thus, unless a qedfk statute provides othewb a public 
OowningbodymunKnrppointoncofiiumanbentomofficeorporitimwhilethrt 
person ronuiw I member of the governing body. Anomey General O&ion C452 at 3; 
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we Attorney &nerd opinion M-1 IS7 (MO) at 3. Any appointment that contravenes 
this wmrnon-law principle is void as a matter of lsw. W&ger, 8 S.W.Zd at 673-74; 3. 
Lads Sacrmwnm, &. Co. of Ta4.30 S.W.2d at 7W. Momey General Opiion CM2 
at 4. See 8vlurJ3, Loner Opinion No. 92-8 (1992). 

Second, the wtnnon-law doctrine of incompatibiilify prevents one person 5x1 
holding two positions if tho dudes are inconsistent or ia cot&t. &e Attorney General 
Opiion 3M-203 (1984) at 3 [and sources cited therein]. To detmmine whether 8 positioo 
is an ‘office,” wo apply the test the Trxss Supreme Court adopted in AIdim I-&m 
&hoof Distnid v. Standfey, 280 S.W.Zd 578,583 (Tat. 19S5). Under the tat, a public 
offi~ironeuponwlrom~llcgisl~huconfcmdlay~~~ofthe 
government to be exercised by the 05cer for the benetb of the public largely indqendent 
of the control of others. Alak, 280 S.W.2d at 583 (quoting fitthor v. Em Curq~, 
224 S.W.2d 738,74Odl (Tex Civ. App.-Galveston 1949. writ ref’d)). A member ofthe 
EM board of directors is I ptiblii 05ceq consequently~ he or she may not bold another 
positioo-whether oKce or unphryment-with duties that are inconsistent or in conKa 
withthedutiesoftbeBAAboard. 

B~theEAAhunonuhDrirytol~propertytsxqitiraot~~tour 
that the 05ce of board member of the EM vould be hmoqadble with any other 
position. See Attorney General Opiiont JM-1266 (1990) at 4; J&I29 (19&l) u 2; 
Letter Opinion No. 92-10 (1992) at 1,4. However, specitk m may arise in 
which the 05, of board member of the EM is kmompatible with another position. In 
such instsnces, it should be borne in mind that an oKcer who accepts a aocond 
incompatible o5ce is deemed to have re@ned the first 05oe. Attorney Gensrel Opinion 
N-203 (1984) at 10 (citing 37romos v. Abcmorhy Courqy Urn X&p. &Jr. Disl., 290 
S.W. IS2 (Rx. Con&n App. 1927, judgm’l adopted)). 

Finally, tbe common-law dc&ne of htcompatibility prevents one pereon from 
holding an oKce and a public employment if one is arbordUe to the other. See Attorney 
Oeneral Opiin N-203 at 3 [and aourcw dtod thordn]. As wo determined above, 
membenhipon~obwdofcheEMism’oKcs”fbrpvpoterofthcdo*rineof 
incompat~i. Thus. the EM may not anphy a mark of the EM board. See Letter 
OpinionNo. 89-57 (1989). Cj. Attorney General Opinion N-1087 (1989). Because you 
have not provided us with my spwiiic situations in which a prospective EM board 
ntunber also holds a public unployment, however, we cannot determine whether one 
position is subordinate to tho other, thereby Contravening the dochine Of hOmp&iity. 
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SUMMARY 

Because section 1.09(f) of the act creating the Edwards Aquifer 
Authority, Acts 1993,73d Leg., ch. 626. provides that a member of 
the EM board of directors receives no compensation for serk on 
the board, the constitutional prohibition against dual office holding 
does not preclude the member from holding, in addition to the 
position on the EM board, a “civil office of emolument.” 

The gowning body of an entity that is authorized to make an 
appointment to the board of directors of the EAA may not appoint 
one of its own members to that position. An appointed member of 
the EM board may not be employed by the EAA in any other 
capacity. Whether membership on the EAA board is inconsistent or 
in conflict with any other office or employment requires the 
determination of ficts that have not been presented to us and that, in 
any event, could not be addressed in the opinion process. 

Yours very truly, 

Assistant Attorney General 
Opinion Committee 


